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1. Introduction
Launched in 2015, the International Learning Lab on Public Procurement and Human Rights (‘the
Lab’) aims to be a global network of procurement stakeholders comprising procurement agencies
and purchasing officers, regional and international organisations, members of procurement
professional associations, non-governmental organizations (NGOs), national human rights
institutions (NHRIs), and academics. The Lab is intended to serve as a platform and mechanism for:
i.
ii.
iii.
iv.

Experience-sharing among procurement actors on approaches to integrating respect for
human rights into public purchasing;
Generating knowledge about public procurement law and policy and human rights;
Producing and disseminating tools and guidance to build capacity to integrate human rights
issues among procurement professionals; and
Promoting coherence between procurement and human rights in international and regional
policy frameworks and initiatives.1

The Lab was established by the Danish Institute for Human Rights (Denmark’s national human
rights institution), the International Corporate Accountability Roundtable, and the Harrison
Institute for Public Law at Georgetown University, along with individuals from the University of
Nottingham’s Public Procurement Research Group, the University of Greenwich’s Business Human
Rights and the Environment Research Group, and the London Universities Purchasing Consortium.
The Lab’s main activities to date include: undertaking research on law, policy, and practice relating
to public and procurement and human rights2; organising international workshops3; capacity
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building and outreach4; and public policy advocacy.5 Current projects include the development of
thematic reports on integration of human rights considerations into public purchasing of apparel,
electronics, and security services, and into procurement by international financial institutions (IFIs)
such as the World Bank,6 and the development of e-learning resources on human rights for public
buyers.
2. Human rights risks in the public procurement context7
Public procurement represents a significant share of the total economy: globally, public
procurement has a value of €1000 billion per year, while across OECD countries it accounts for 12%
of GDP, on average.
Public procurement thus represents an enormous opportunity for governments to drive the
transition to sustainable production and consumption, and to leverage its spending power to
promote respect for human rights in the private sector.
Yet, like other consumers, governments currently procure goods and services via supply chains in
which serious human rights abuses are widespread, and in recent years the implication of public
buyers in such abuses has been frequently documented. For example:


Child labour and forced labour have been found in Thai factories supplying Finnish health
authorities with rubber gloves, alongside a range of other labour abuses including denial of
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legally required breaks and public holidays, discrimination against migrant workers, and
unlawfully docking workers’ pay for work permits and accommodation.8


In 2010, the U.S. Department of State’s Trafficking in Persons Report found that government
subcontractors tasked with filling logistics positions on U.S. military bases in Iraq and
Afghanistan were involved in human trafficking, forced labour, and sexual exploitation.9



Labour organisers in facilities supplying governments are frequently subjected to
harassment and abuse: in Bangladesh, a labour advocate at a factory making clothing for the
U.S. General Services Administration was arrested and tortured by police in 2010 then found
dead with clear signs of foul play in 2012.10



Serious human rights abuses are present across ICT value chains from which public buyers
source electronic goods. For example, forced labour was recently discovered in factories
producing servers for Danish universities,11 and minerals needed for technology production
such as cassiterite, coltan, and wolframite from the Democratic Republic of Congo appear
on the U.S. Department of Labor “List of Goods” produced by forced labour.12



Human trafficking and slavery have been discovered on a large scale amongst suppliers of
everyday foodstuffs consumed by governments, such as fish and prawns, in countries from
Ireland13 to Thailand.14



UK garment workers are subjected to wage theft worth an estimated £1million per week,
bullying, harassment, and intimidation.15
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3. Public procurement and human rights: policy frameworks
The United Nations Guiding Principles on Business and Human Rights (UNGPs) affirm the duty of
States to protect against human rights abuses by businesses; the responsibility of businesses, in
turn, to respect human rights, including through the performance of human rights due diligence;
and the right of victims to a remedy for any business-related human rights abuses.16
Unanimously endorsed by the UN Human Rights Council in 2011, the UNGPs have subsequently
won support from the European Union,17 the Organisation for Economic Cooperation and
Development,18 and the International Standards Organisation,19 as well as numerous businesses,
civil society organisations, and government actors.
Under the UNGPs the “State duty to protect” extends to situations where a commercial “nexus”
exists between public actors and businesses, such as when government bodies purchase goods and
services through public procurement, and in connection with “contracting-out” and privatisation.
GP 6 notes that States should promote awareness of and respect for human rights by business,
including through the terms of procurement contracts, while according to GP 5, where States
engage in privatization or “contracting out” of services that may impact on human rights, they must
“exercise adequate oversight,” including by ensuring that contracts or enabling legislation
communicate the State’s expectation that service providers will respect the human rights of service
users. GP 8 provides that States must ensure ‘policy coherence,’ in other words, alignment with
human rights obligations of standards and policies across all governmental departments, agencies,
and other State-based institutions that shape business practices.
In addition, the 2030 Agenda for Sustainable Development adopted by UN Member States in
September 2015 has set new objectives on public procurement, as part of the drive towards
sustainable production and consumption and more inclusive economies. Sustainable Development
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Goal 12.7 calls on all countries to promote sustainable public procurement practices and to
implement sustainable public procurement policies and action plans.20
In parallel, important global actors, including the G7, G20, OECD, EU, and ILO are promoting a
renewed focus on “responsible global value chains” to support sustainable and inclusive growth –
with a strong emphasis on the contribution of the private sector, through “responsible business
conduct” and the Decent Work Agenda, in achieving this goal.21
4. Urgent need for government action on public procurement and human rights
Although the above frameworks – all of which the UK government has publicly and consistently
committed to support - thus highlight the need for States to take active steps to avoid involvement
in human rights abuses through their purchasing practices, neither procurement law and policy, nor
actual government purchasing practices, have yet been brought into alignment with the UNGPs, the
2030 Sustainable Development Agenda, or new initiatives on “responsible value chains”.
Indeed, while a handful of public buyers are innovating to integrate human rights considerations
into the purchasing process,22 in large part, existing procurement laws and practices in most
countries are still as likely to undermine human rights, as to promote them.
As highlighted by the Lab’s first report, Public Procurement and Human Rights: A Survey of Twenty
Jurisdictions, across leading economies:
i.

International and national procurement laws and policies do not clearly and explicitly define
the human rights responsibilities of public bodies in connection with their purchasing
activities. At the same time, existing procurement laws and policies appear to have a
‘chilling effect’ on human rights and sustainability efforts by public buyers in some
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jurisdictions, including within the EU, due to fear of litigation to contest procurement
processes or decisions that include human rights-related conditions, for instance, in
selection or award criteria.
ii.

In the small minority of cases where public procurement rules do explicitly address human
rights issues, they generally single out specific issues such as child labour, rather than
addressing the full range of human rights risks relevant to the supply chain in question

iii.

Monitoring of conditions in government supply chains is an extremely rare occurrence. This
is true even where, as in the Netherlands, government policy requires the inclusion of
“social conditions” addressing basic labour standards, to certain public contracts.

iv.

Mechanisms to facilitate effective access to remedy by victims of human rights abuses in
government supply chains are lacking.

v.

There is an urgent need for guidance and capacity development support for public buyers
on techniques and tools that they can lawfully deploy to avoid or reduce the incidence of
human rights abuses in the delivery of government contracts. At the same time, new actions
on public procurement and human rights must build on and capture synergies with existing
sustainable, green, ethical, or social public procurement initiatives.

vi.

Given the scale of government spending within the overall economy, the lack of policy
coherence in relation to public procurement and human rights poses a significant obstacle
to the implementation of the UNGPs and achievement of the Sustainable Development
Goals. It also undermines responsible business conduct, both directly, via contract terms for
government purchases that fail to safeguard human rights of workers, service users, and
communities, and indirectly, by denying a competitive advantage and market rewards to
those companies that do seek to operate on a socially and environmentally sustainable
basis. Finally, it represents a significant source of inefficiency in public expenditure, with
regard to those resources allocated via development assistance to supporting, for example,
improving working conditions in agriculture or industrial production in developing countries
– goals which the terms of government contracts may in parallel undermine.

5. Public procurement and human rights in the UK

6

Public procurement in the UK is subject to EU regulations on public procurement 23 and
corresponding UK rules,24 while the Human Rights Act 1998 entails various legal duties for public
authorities, courts, and Parliament with reference to the European Convention on Human Rights.
The interface between such human rights duties and government contracting of essential public
services has drawn attention in recent years from Parliament, the courts, and stakeholders, with a
focus on care arrangements for the elderly and persons with disabilities and, to a lesser extent, in
areas such as asylum and immigration detention and removals, and in relation to other detention
facilities.25
By contrast, questions about how UK policy commitments to the UNGPs, OECD Guidelines for
Multinational Enterprises, and other sustainable development objectives are and should be carried
through in the context of public procurement of goods have to date received much less attention,
despite increasing evidence of serious abuses in government supply chains, within the UK and
beyond. Thus:


The Public Sector Contracts Regulations 2015, which transpose the 2014 EU procurement
Directives into UK law make no explicit reference to “human rights,” to the UNGPs, or the
OECD Guidelines for MNEs



There is no UK government policy document or guidance material highlighting relevant
government commitments, or explaining to public authorities how, in practical terms, to
reconcile their legal obligations, on the one hand, under EU procurement rules, and on the
other, under the HRA 1998, or as regards the UNGPs and OECD Guidelines for MNEs



Central government has taken no visible steps to support UK public bodies in integrating
human rights into their purchasing decisions and practices, for instance, by establishing free
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online tools offering data on human rights risks attaching to particular products or countries
of origin.


There appears to be no central or other government facility providing technical support or
capacity development to purchasing officers on human rights issues.



There is a lack of any public data at all on UK public purchasing and its potential or actual
human rights impacts, or practices adopted by UK public buyers to counter such impacts.

In parallel, there has been scant reflection to date on what the consequences may be for the
interpretation of EU procurement rules, in the UK, of the new hard legal duties to respect human
rights found within EU law under the Lisbon Treaty.26 Indeed, evidence indicates that UK public
bodies are still being advised that EU public procurement law precludes measures, such as
evaluating tenders with regard to payment of a living wage to workers that would contribute to
ensuring respect for human rights.27
Moreover, while the Modern Slavery Act 2015 requires businesses to report on measures taken to
address slavery and human trafficking, the Act does not establish analogous obligations for public
authorities notwithstanding that the budgets of large numbers of public entities exceed the Act’s
£36million annual turnover threshold.28
6. Public procurement in the UK’s business and human rights NAPs
It is in this general context that references to public procurement in the UK’s NAPs on business and
human rights fall to be evaluated.
In the UK’s first National Action Plan (NAP), published in 2013, the government indicated, as actions
already taken, that it had:
“…sought and was committed to ensuring that in UK Government procurement human
rights related matters are reflected appropriately when purchasing goods, works and
services. Under the public procurement rules public bodies may exclude tenderers from
bidding for a contract opportunity in certain circumstances, including where there is
information showing grave misconduct by a company in the course of its business or
profession. Such misconduct might arise in cases where there are breaches of human rights.

26

E.g. Treaty on European Union, Articles 3(5) and 21.
At page 5, the 2014 Commonwealth games post-games update reports that the Organising Committee was “advised
that European case law prevented it making the Living Wage a competitively scored part of its procurement
processes,” GLASGOW 2014 XX COMMONWEALTH GAMES, APPROACH TO HUMAN RIGHTS POST-GAMES UPDATE (2014), available at
http://www.megasportingevents.org/pdf/2014-10-16-Glasgow-2014-Approach-to-Human-Rights_Post-GamesUpdate.pdf
28
UK Modern Slavery Act 2015. Available at http://www.legislation.gov.uk/ukpga/2015/30/contents/enacted.
27
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In addition, UK public bodies are required to have due regard for equality-related issues in
their procurement activity.” 29
Despite this clear commitment, it is notable that the NAP does not describe any concrete measures
in fact taken up to 2013 by the UK government to support its operationalization in practice.
Moreover, based on informal soundings with UK stakeholders, there would appear to have been
few, if any, instances to date in which any UK public body has in fact excluded a tenderer from
bidding for a government contract on grounds of their human rights performance. At any rate, the
government has not produced any information to support a claim to the contrary.
As regards future actions, the first UK NAP proceeded to commit to:
“Review the degree to which the activities of UK State-owned, controlled or supported
enterprises, and of State contracting and purchasing of goods and services are executed
with respect for human rights, and make recommendations to ensure compliance with the
UNGPs.”30
However, since 2013, there has been no indication from the UK government to suggest that any
such review of public procurement and human rights has been undertaken or initiated, while the
recommendations promised have not been forthcoming either.
Turning to the UK’s updated National Action Plan of 2016, in relation to public procurement and
human rights this commits to:
“…Continue to ensure that UK Government procurement rules allow for human rightsrelated matters to be reflected in the procurement of public goods, works and services,
taking into account the 2014 EU Public Procurement Directives and Crown Commercial
Service guidance on compliance with wider international obligations when letting public
contracts.”31
Taking into account the information already presented in section 5 above, it can been seen that this
commitment in the revised NAP, in effect to maintain the status quo on procurement and human
rights, offers a guarantee of no value whatsoever, since the status quo is one according to which

29

HM GOVERNMENT, GOOD BUSINESS: IMPLEMENTING THE UN GUIDING PRINCIPLES ON BUSINESS AND HUMAN RIGHTS 9-10 (September
2013), available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/236901/BHR_Action_Plan__final_online_version_1_.pdf
30
Id. at 11.
31
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2016, available at
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mainstream UK government procurement policy and practice fails to address human rights issues at
all.
In sum, the revised NAP’s commitments in relation to public procurement are nugatory and a threefold opportunity to avoid government complicity in human rights abuses, to demonstrate
leadership in managing supply chain risks to the private sector, and to use market levers to reward
responsible business practices where they exist, has been missed.
Finally, it is noteworthy that procurement stakeholders from central and the wider public sector do
not appear at any stage to have been involved by the Foreign and Commonwealth Office in the
process of development of the UK’s NAPs and may up until the current time be unaware of the
existence of the UK NAP or the UK’s commitment to uphold the UNGPs.32

7. Innovation and good practices
Despite the general lack of efforts to detect and address human rights risks in government supply
chains, as already noted, innovative practices are emerging amongst first-movers in this area in the
UK and internationally.
7.1 UK notable practices


Electronics Watch is an EU-wide collaboration of public bodies seeking to address human rights
abuses in their ICT supply chains.33 Electronics Watch provides template contract performance
clauses that meet procurement law requirements while also including a Code of Labour
Practices for suppliers containing human rights safeguards and labour standards. Electronics
Watch contracts inter alia encourage suppliers to disclose factory locations to purchasers so
that labour conditions can be monitored, and the organisation also produces country profiles,
thematic research, factory surveys, and investigative reports to evaluate whether codes of
conduct are being met. Recently, London Universities Purchasing Consortium (LUPC) secured
inclusion of Electronics Watch contract clauses in the UK higher education sector’s £100 million
per annum supply agreements for devices using the iOS operating system, requiring suppliers to
adopt transparent supply chain management practices and respond to reports of labour rights

32

Conversations with Learning Lab members in December 2015 indicated procurement officials from central and local
government had not been made aware that the UK had published a NAP, or indeed that the UK had committed to
uphold the UNGPs. This was true even for procurement officers actively involved in other sustainability initiatives.
33
ELECTRONICS WATCH, http://electronicswatch.org/en/ (last visited 21 August, 2016).
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abuses.34 It has firm plans to extend this practice to the sector’s £100m pa supply agreement for
desktop and notebook PCs in 2017.



Universities in Scotland along with student representatives and NGOs have established, through
Advanced Procurement for Universities and Colleges (APUC), the Sustain Project. This has led
to development of a Code of Conduct for suppliers covering social, ethical, economic, and
environmental issues.35 The project uses sector spend and supplier information to identify
areas of risk and opportunities for scope and influence, and assesses suppliers through a single
site assessment free to suppliers.



The Scottish Government has developed a Sustainable Procurement Prioritisation Tool for
public buyers to support adoption of a consistent structured assessment of spend categories
according to social and environmental sustainability parameters.36 The tool is part of a suite of
approaches, which also includes methodologies for evaluating life cycle impacts and designing
appropriate sustainability measures for contracts.37



With input from stakeholders including the Scottish Human Rights Commission, the Scottish
Government and COSLA developed Guidance the Procurement of Care and Support Services
which includes advice on how human rights can be included in the commissioning and
procurement of care services, with particular reference to service specifications, selection and
award criteria and contractual clauses relating to services.38



The Equality and Human Rights Commission developed guidance for public authorities on how
to comply with public sector equality duty obligations at different stages of the procurement
cycle.39



Transport for London (TfL) has adopted an Ethical Sourcing Policy, linked to the Ethical Trading
Initiative’s Base Code, according to which: TfL aims to improve labour conditions in the supply

34

ELECTRONICS WATCH, The UK Higher Education and National Apple Equipment and Services Framework Agreement
(2016), available at http://electronicswatch.org/the-uk-higher-education-and-national-apple-equipment-andservices-framework-agreement_2455571.pdf
35
ADVANCED PROCUREMENT FOR UNIVERSITIES AND COLLEGES, APUC Supply Chain Code of Conduct, http://www.apucscot.ac.uk/#!/suscode.php (last visited 21 August, 2016).
36
SCOTTISH GOVERNMENT, THE SUSTAINABLE PUBLIC PROCUREMENT PRIORITISATION TOOL, available at
http://www.gov.scot/Topics/Government/Procurement/policy/corporateresponsibility/Sustainability/ScottishProcess/SustainableProcurementTools/SustainablePublicProcurementPrioritisati
onTool
37
SCOTTISH GOVERNMENT, Sustainable Procurement Duty Tools,
http://www.gov.scot/Topics/Government/Procurement/policy/corporateresponsibility/Sustainability/ScottishProcess/SustainableProcurementTools (last visited 21 August, 2016).
38
SCOTTISH GOVERNMENT, updated Guidance on the Procurement of Care and Support Services,
http://www.gov.scot/Topics/Government/Procurement/policy/SocialCareProcurement (last visited 21 August, 2016)
39
EQUALITY AND HUMAN RIGHTS COMMISSION, Guidance on Procurement,
https://www.equalityhumanrights.com/en/advice-and-guidance/guidance-procurement (last visited 21 August,
2016).
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chain of relevant product categories or specific products; suppliers under contracts that include
ethical sourcing provisions should monitor conditions via third party audits and provide TfL with
results; TfL will collaborate with suppliers to remedy breaches.40


The British Medical Association in collaboration with the Royal College of General Practitioners
has published guidance on how to introduce ethical and sustainable criteria into procurement
by general practitioners and clinical commissioning groups.41



The Northern Ireland Human Rights Commission and the Central Procurement Directorate
(within the Department for Finance in Northern Ireland) are undertaking a pilot project on how
to embed a human rights based approach to public procurement in relation to temporary
worker contracts.42

40

TRANSPORT FOR LONDON, ETHICAL SOURCING POLICY, available at http://content.tfl.gov.uk/tfl-ethical-sourcing-policy.pdf
BRITISH MEDICAL ASSOCIATION, Ethical Procurement Guidance for GPs and CCGs, https://www.bma.org.uk/collectivevoice/influence/international-work/fair-medical-trade/tools-and-resources/ethical-procurement-guidance (last
visited 21 August, 2016).
42
NORTHERN IRELAND HUMAN RIGHTS COMMISSION, WRITTEN EVIDENCE ON BUSINESS AND HUMAN RIGHTS (July 2016), available at
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/human-rightscommittee/human-rights-and-business/written/35141.pdf
41
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7.2 International notable practices


United States - federal level: The U.S. federal government prohibits contractors and
subcontractors from supporting or engaging in human trafficking, which is defined to include,
amongst other things, forced labour and fraudulent or coercive recruitment or employment
practices.43 Contractors are required to report any credible allegations of trafficking to the
contracting agency’s Inspector General, and must cooperate with government investigations.44
For contracts for goods (excluding commercially available off-the-shelf items45) or services
sourced outside of the United States that exceed $500,000, the Government also requires that
contracting businesses prepare compliance plans detailing due diligence procedures to assess,
prevent, mitigate, and remediate any suspected involvement.46
The U.S. federal government prohibits forced child labour in contracts sourced abroad that
exceed a “micro” purchase threshold.47 The U.S. Department of Labor is required to prepare a
“List of Products Requiring Contractor Certification as to Forced or Indentured Child Labor.”48
Contractors must certify that they either (a) will not sell a product on the list, or (b) they have
made a good-faith effort to determine whether forced child labour was used.49
Additionally, the U.S. federal government prohibits federal agencies from purchasing sweatshop
goods for contracts of a value greater than $10,000.50 However, the U.S. Secretary of Labor has
exempted imported goods, thus the Act only applies to goods produced in the United States,
Puerto Rico, and the Virgin Islands.51 This exemption should not be replicated.

43

Federal Acquisition Regulation (FAR), 48 CFR § 101 et. Seq., at 22.17 (Combating Trafficking in Persons). The Far
provisions on trafficking derive from the Trafficking Victims Protection Act of 2000 (TVPA), 22 U.S.C. 7102, and Exec.
Order No. 13,672, 77 Fed. Reg. 60029 (Oct. 2, 2012) (“Strengthening Protections Against Trafficking in Persons in
Federal Contracts”).
44
Federal Acquisition Regulation (FAR), 48 CFR § 101 et. Seq., at 22.17 (Combating Trafficking in Persons).
45
“Commercially Available Off-The-Shelf Item” is a subset of the definition of “commercial item.” It is available in
substantial quantities and sold without modification. “Commercial Item” is defined in part as “any item, other than
real property, that is of a type customarily used by the general public or by non-governmental entities for purposes
other than governmental purposes” and has been sold, leased, or licensed to the general public, or offered for sale,
lease or license to the general public. For full definitions of both terms, see FAR 2.101 (Definitions, “Commercial
item,” and “Commercially available off-the-shelf-item” (COTS)).
46
Federal Acquisition Regulation (FAR), 48 CFR § 101 et. Seq., at 22.17 (Combating Trafficking in Persons).
47
Federal Acquisition Regulation (FAR), 48 CFR § 101 et. Seq., at 22.15 (Prohibition of Acquisition of Products Produced
by Forced or Indentured Child Labor), which implements the Child Labor Exec. Order No. 13, 126, 64 Fed. Reg. 32383
(June 12, 1999) (“Prohibition of Acquisition of Products Produced by Forced or Indentured Child Labor”), and laws
that prohibit manufacture or import of goods made with forced or indentured child labor. These include 19 U.S.C.
1307, 29 U.S.C. 201, et. Seq., and 41 U.S.C. Chapter 65.
48
22 U.S.C.A. § 7112, Additional activities to monitor and combat forced labor and child labor.
49
Federal Acquisiton Regulation (FAR), 48 CFR § 101 et. Seq., at 22.1503 (Procedures for acquiring end products on the
List of Products Requiring Contractor Certification as to Forced or Indentured Child Labor).
50
Sweatshop Labour is defined with respect to compliance in the country of production with applicable ruels regarding
minimum wages, maximum working hours, child and convict labour, and health and safety. Walsh-Healy Act, 41
U.S.C. § 65; Pub. L. No. 74-846; 49 Stat. 2036 (1936); H.R. Rep. No. 74-2946, at 4 (1936).
51
41 C.F.R. § 50-201.603(b). While the CFR provides Dec. 8, 1960 as the date on which the current regulation was
finalized and posted in the Federal Register that is merely the date of the most recent revision of the exemption. The
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Finally, for contracts performed within the U.S, the federal government requires contractors to
pay the prevailing wages and benefits for the locality in which the work is performed. This
applies to construction contracts over $2,000 and all other contracts over $2,500. 52
United States, state and local level: The Sweatfree Purchasing Consortium (SPC) comprises 14
U.S. cities and 3 U.S. states that seek to ensure that the apparel products they buy are made
without sweatshop labour.53 The municipal government of San Francisco, for example, requires
their apparel suppliers to comply with laws in the country of production as well as ILO core
labour standards.54 San Francisco has, in the past, retained the Worker Rights Consortium (an
independent labour rights monitoring organisation) to monitor its apparel supply chains and
report on contractors’ compliance with their code.55 Another example is Madison, Wisconsin,
which released a request for proposals for uniforms for its police, fire, and metro workers in
2014.56 Madison required all bidders to disclose information on factory location, wages, and
hours, for a minimum of 60% of factories to be used in production of goods for the contract. 57
The awarded contractor was required to increase this disclosure by 10% each year and provide
compliance action plans from all manufacturers producing goods for the contract above a
certain value threshold.58 Finally, the SPC has created an online database (Sweatfree LinkUp!)
where information about apparel vendors, manufacturers, and factories in government supply
chains is publically available.59 The information is sourced from apparel vendors and
manufacturers themselves, in and some cases government entities that require supply chain
disclosures as part of the procurement process.60


Netherlands: According to the Netherlands’ NAP, the Dutch national sustainable procurement
policy requires companies supplying goods and services to public bodies in the Netherlands to
respect human rights as part of the “social conditions” applicable to all central government EU

exemption has existed, in some form, since the very first regulations ever promulgated under the Act. See 1 Fed. Reg.
1405.
52
Federal Acquisiton Regulation (FAR), 48 CFR § 101 et. Seq.,at 22.403-1 (Construction Wage Rate Requirements
statute); Davis-Bacon Act, 40 U.S.C. § 3141 (2012); McNamara-O’Hara Service Contract Act, 41 U.S.C. §§ 6701-6707
(2012).
53
SWEATFREE PURCHASING CONSORTIUM, Members, http://buysweatfree.org/members (last visited 21 August, 2016);
SWEATFREE PURCHASING CONSORTIUM, About, http://buysweatfree.org/about (last visited 21 August, 2016).
54
SWEATFREE PURCHASING CONSORTIUM, Ending Public Procurement from Sweatshops, http://buysweatfree.org/ (last visited
21 August, 2015).
55
CITY OF SAN FRANCISCO, CALIFORNIA SWEATFREE PURCHASING ADVISORY GROUP, ANNUAL REPORT 4 (2014), available at
http://sfgov.org/olse/sweatfree-contracting-ordinance
56
CITY OF MADISON, WISCONSIN, UNIFORM MANAGEMENT PROGRAM REQUEST FOR PROPOSALS (2014), available at
http://buysweatfree.org/uniform_management_program
57
Id. This applied to manufacturers where the total aggregate value of items produced uner the contract is $5,000 or
more per year.
58
Id. This applied to manufacturers where the total aggregate value of items produced uner the contract is $25,000 or
more per year.
59
SWEATFREE PURCHASING CONSORTIUM, Sweatfree LinkUp!, http://buysweatfree.org/linkup (last visited 21 August, 2016).
60
SWEATFREE PURCHASING CONSORTIUM, Questions About Sweatfree LinkUp!, http://buysweatfree.org/faq (last visited 21
August, 2016).
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contract award procedures since 1 January 2013.61 Suppliers may meet the social conditions by
a variety of means, such as participating in a multi-stakeholder supply chain initiative or
undertaking risk analysis. PIANOo, the government’s tendering expertise centre, has published a
step-by-step guide addressing how to meet the Social Conditions at each phase of the tenderprocedure.62 However, various studies have questioned the effectiveness of the “social
conditions” in practice, due to failure to incorporate them into public contracts, lack of contract
performance monitoring, and low awareness by both public buyers and suppliers of relevant
risks.63 In this context, the Dutch NAP commits to evaluate the social conditions for consistency
with the OECD Guidelines and UNGPs, and their potential extension to municipal, provincial,
and water authorities.


Sweden: Sweden’s County Councils are responsible for healthcare, public transportation, and
regional planning, and they spend about 13 billion euros per year through procurement.64 Since
2010, the County Councils started to collaborate in using a common code of conduct for
suppliers, follow-up questions to review suppliers’ compliance with the code, and targeted
factory audits conducted either by the County Councils themselves or by an independent party.
In 2012 the Councils established a formalised structure with a National Coordinator for social
responsibility, Steering Committee, National Coordinator, Expert Group, and point of contact at
each county council. The Councils have prioritized seven categories of goods for social criteria in
public procurement, including surgical instruments worth approximately €267,000 annually.65 A
2015 study found that the measures mentioned had a substantial impact in reducing serious
labour rights abuses, including child labour, amongst surgical instruments workshops in the
County Council’s supply chain.66

61

DUTCH MINISTRY OF FOREIGN AFFAIRS, NATIONAL ACTION PLAN ON BUSINESS AND HUMAN RIGHTS 5 (April 2014), available at
https://business-humanrights.org/sites/default/files/documents/netherlands-national-action-plan.pdf
62
PIANOo, Social Conditions in Global Supply Chains, https://www.pianoo.nl/about-pianoo/sustainable-publicprocurement-spp/spp-themes/social-conditions-in-global-supply-chains (last visited 21 August, 2016); PIANOo,
Getting Started with Social Conditions in Global Supply Chains, https://www.pianoo.nl/about-pianoo/sustainablepublic-procurement-spp/spp-themes/social-conditions-in-global-supply-chains/getting-started-with-social (last
visited 21 August, 2016)
63
See further CLAIRE METHVEN O’BRIEN, AMOL MEHRA, & NICOLE VANDER MEULEN, PUBLIC PROCUREMENT AND HUMAN RIGHTS: A
SURVEY OF 20 JURISDICTIONS (July 2016), available at http://www.hrprocurementlab.org/blog/reports/publicprocurement-and-human-rights-a-survey-of-twenty-jurisdictions/
64
Kristian Hemstrom, TCO development webinar: Sustainable IT Webinar Series, Best Practice Sustainable IT
Procurement (16 March, 2016), available at http://tcodevelopment.com/news/watch-webinar-on-demand-bestpractice-sustainable-it-procurement/; ELECTRONICS WATCH, PUBLIC PROCUREMENT AND HUMAN RIGHTS DUE DILIGENCE TO
ACHIEVE RESPECT FOR LABOUR RIGHTS STANDARDS IN ELECTRONICS FACTORIES: A CASE STUDY OF THE SWEDISH COUNTY COUNCILS AND
THE DELL COMPUTER CORPORATION 4 (February 2016), available at http://electronicswatch.org/en/publications_1633
65
For a case study describing recent interactions related to violations of the Code of Conduct between Stockholm
County Council and one of its IT suppliers, see ELECTRONICS WATCH, PUBLIC PROCUREMENT AND HUMAN RIGHTS DUE DILIGENCE
TO ACHIEVE RESPECT FOR LABOUR RIGHTS STANDARDS IN ELECTRONICS FACTORIES: A CASE STUDY OF THE SWEDISH COUNTY COUNCILS AND
THE DELL COMPUTER CORPORATION 4 (February 2016), available at http://electronicswatch.org/en/publications_1633
66
SWEDWATCH ET AL., HEALTHIER PROCUREMENT: IMPROVEMENTS FOR WORKING CONDITIONS FOR SURGICAL INSTRUMENT MANUFACTURE
IN PAKISTAN (March 2015), available at http://www.swedwatch.org/sites/default/files/healthier_procurement.pdf
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Norway: Public authorities are obliged to advance contract clauses on wages and decent
working conditions when purchasing services such as construction, facility management, and
cleaning services. Public authorities are also required to follow up with suppliers on
performance of such clauses, for instance by requiring the supplier to make a self-declaration.67

8. Recommendations
As highlighted in this submission, alignment of UK public purchasing with human rights as
counselled by the UNGPs is still some way off. In addition to any changes at the level of policy,
addressing this gap in “policy coherence” will require sustained efforts to support the building of
relevant knowledge and technical capacity amongst public buyers, as well as an appropriate
repurposing of resources. While such progress cannot be achieved overnight, in the immediate
term, the Learning Lab offers the JCHR the following as possible recommendations:

67

i.

The Crown Commercial Service should issue a Policy Note on public procurement and
human rights, with reference to new EU Procurement Directives and UN Guiding Principles
on Business and Human Rights, OECD Guidelines for Multinational Enterprises, and the
United Nations Sustainable Development Goals, highlighting means by which public buyers
can incorporate human rights safeguards into public contracts while staying on track with
other legal requirements

ii.

The government should develop additional practical guidance for public buyers to address:
how to integrate respect for human rights into the public procurement process, in line with
the HRA 1998, UNGPs, and other relevant standards, during the planning stage; in outlining
technical specifications or criteria; in identifying qualifying bids, evaluating, and selecting
bids; while monitoring and reviewing contracts; how public procurers can ensure that any
human rights requirements in tenders meet the requirement under the 2014 EU Directives
to be “linked to subject matter of the contract”; how certification labels work in the context
of EU procurement legislation and case law; and how contract terms can increase due
diligence, specifically as regards disclosure of key information concerning the supply chain
resulting in transparency regarding potential human rights risks. Guidance should also
address how grounds for exclusion from eligibility for public contracts under the new EU
Directives connect with corporate human rights performance.

iii.

The government should support knowledge and capacity development of public sector
procurement professionals on human rights risks and measures to address them, e.g. by
supporting online tools to identify higher risk product categories and countries of origin; e-

CLAIRE METHVEN O’BRIEN, AMOL MEHRA, & NICOLE VANDER MEULEN, PUBLIC PROCUREMENT AND HUMAN RIGHTS: A SURVEY OF 20
JURISDICTIONS 25 (July 2016), available at http://www.hrprocurementlab.org/blog/reports/public-procurement-andhuman-rights-a-survey-of-twenty-jurisdictions/
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learning courses; and/or an online hub or portal for UK public buyers to share good
practices and experiences on human rights.
iv.

A public procurement and human rights Working Group should be established to include the
Cabinet Office, the Crown Commercial Service, devolved administrations, procurement
professional associations, buyers from large public bodies, representatives of relevant
sustainable procurement initiatives and civil society organisations, and procurement law
professionals, to develop proposals for relevant and practical initiatives as part of a work
plan on procurement and human rights to sit under the NAP on an ongoing basis;

v.

The Modern Slavery Act should be amended to require all public bodies over a threshold
size to publish an annual Slavery and Human Trafficking Statement reporting on their efforts
to identify, prevent and mitigate risks of modern slavery in their supply chains, in line with
the Private Members Bill Modern Slavery (Transparency in Supply Chains) currently before
the House of Lords;

vi.

The Cabinet Office should initiate an assessment of current knowledge, needs, challenges
and opportunities amongst central government public buyers in relation to integration of
human rights safeguards in public procurement; a similar exercise should be undertaken in
relation to local government procurement functions.

vii.

A review should be undertaken of the extent to which current EU and UK procurement rules
permit public authorities to require government suppliers to adopt a human rights policy
and to undertake human rights due diligence as a condition of government contracts,
and/or to reward companies implementing such measures during the tendering process; the
findings of such a study should be taken into account in any revision to UK procurement law
in the context of UK withdrawal from the EU, to optimise the consistency of procurement
law with the UNGPs.
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